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Abstract 
The aim of this paper is to present a general outline of the Construction Works Contract Agreement under Romanian law and to 
provide some recommendations for its improvement, based mainly on German construction law. The authors noticed the 
existence of differences in this area between the EU Member States. Eastern countries that joined the EU after 2004 have less 
detailed regulations and technical standards for the construction works than Germany which has the most advanced system of 
regulations and standards in the EU in this area. The emphasis will be on the importance of the inclusion of the standardized 
specific terms and conditions into the Construction Works Contract Agreement, especially for public works. 
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1. Introduction 
In the EU economy but also at national level the construction industry is an industry that uses significant human 
and material resources, as well as large financial resources in projects which quite often are very complex and have 
long service execution. 
At present, the European construction industry is characterized by increasing internationalization and a reduction 
of entrance barriers to local markets. Therefore, there is a strongly growing demand from individuals, companies and 
organizations active in the construction sector for information on foreign national construction markets and 
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information necessary for international operation. There is a particularly strong need for information on the 
instruments (such as specification systems) used by other national construction industries (Negrut, 2010). 
These differences and particularities of national legislation, regulations and standards have several disadvantages 
for EU intra-community market and we will analyze them in this paper. 
The first part of the paper presents the principles of contract law and the construction works contracting under the 
Romanian law. 
In the second part of the paper we present the usual practice in Romania and describe the problems that may arise 
due to the use contracts that have insufficient or inappropriate and inadequate clauses specifically for the 
construction industry.  
At the end of the paper are presented the advantages of the German system for contracting of construction works 
and are drawn conclusions about the advantages of using a set of minimum clause to be standardized across a 
country, or why not of the EU. 
2. The Construction contract under Romanian law 
2.1. Principles of contract law and legal statutes 
Romanian contract law is in principle a private law branch which means in practice that the contractual 
provisions are binding law for the contracting parties. This main principle of private law agreements is 
complemented by other principles that help it being effective.  
The parties are in general free to enter contractual agreements and also free to include into their agreements any 
stipulations they might find necessary. The only exception to this freedom is that it must not be contrary to public 
order, i.e. to the laws which ensure the effectiveness of the public order.  
The freedom of contracts does also apply to the form of the agreement, to which the parties must be consent to. 
As a rule, a contract produces effects only between its parties. Romanian law allows only one exception, namely a 
contract that brings no obligations for a third, non-contracting party. 
Because a contract expresses the will and intent to enter a binding agreement, exiting such an agreement or 
modifying it must reflect the same intention of all the parties involved. No party can unilaterally modify such an 
agreement unless statutory law provides for such a possibility. This principle, along with the one upholding the 
binding force of the contract between its parties, ensures the effectiveness and legal certainty of private law 
agreements. Without such certainty these agreements would not be feasible in practice. 
The main statutory law in Romanian private law is the Civil Code (hereafter CC, MO nr. 505/2011). It was 
recently revised and brought up to date, after the previous version was in effect for more than a century. The recent 
amendments are intended to provide legal clarity and to close some of the gaps identified by years of legal practice. 
The legal provisions pertaining to contract law are to be found in the 5th Book of the CC, entitled “Obligations”. 
The CC approaches all contracts in the same manner and provides in the first two titles of the 5th Book the general 
principles and provisions regarding contracts in general. After these universally applicable regulations, the 
specificities of all the main types of contracts are elaborated in separate titles of the same Book. 
2.2. The construction works contracting agreement 
Regarding the construction contract in particular, the CC does include a “Construction Works Contracting 
Agreement” in articles 1874-1880. As a classification, the CC regards the Construction Works Contract Agreement 
(hereafter CWCA) as a special form of the general contractor agreement. The general contractor agreement is 
regulated in art. 1851-1873 and provides in the systematic of the CC the framework for the special case of the 
CWCA. 
Being a special type of contract, there are a few motives that justify a particular regulation by legal statute. 
As a definition the CWCA is the contract by which the contractor promises to fulfil on his own risk, for the 
beneficiary, certain works that by law require the issue of a construction authorization. As the CC does not define 
what those “certain works” exactly are, its regulations must be interpreted in conjunction administrative law 
regulations, in particular with Law nr. 50/1991 regarding the execution of construction works (MO nr. 933/2004), 
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which is the relevant piece of legislation with regard to the regulation of the authorization of construction works. As 
a general rule in Romanian law, all types of construction works require prior authorization by the competent state 
authorities. 
Law 50/1991 sets the exact procedure and names the competent authorities, but more important, it contains in art. 
3 the legal definition as to what “construction works” really are. In short, as the law goes into great detail, the legal 
term of “construction works” pertains to any kind of civil construction including residential, industrial and even 
servicing and temporary constructions. Art. 1875 par. 2 states that any authorization required by law has to be 
obtained by the beneficiary, so in principle it falls to him or to any other person authorized by him to provide for it. 
Also, a very important reason for a separate regulation lies in the very nature of the object of the CWCA: whereas 
the object of the general contractor agreement consists of any material or intellectual work or provision a certain 
service by the contractor for a beneficiary, the object of the CWCA are only construction works. These works, by 
their nature, tend to be of a vaster extent in time and material than other works, like vehicle or computer 
maintenance or translation and office services. 
For the above mentioned reasons the special regulations by law for the CWCA is fully justified, but, it turns out, 
in the form as provided by the current CC, insufficient. 
The current Government Emergency Ordinance No. 34/2006 as amended (hereinafter “GEO No. 34/2006”) 
concerning the awarding of public procurement contracts, public works concession contracts and services 
concession contracts, sets out the general legal framework for public procurement in Romania. 
In this regard, GEO No. 34/2006 transposes the rules and principles established by the EU law provided under 
the Directive 2004/18/EC, Directive 2004/17/EC of the European Parliament and of the Council of March 31, 2004, 
and of Council Directive 92/13/EEC of February 25, 1992. (Vasiliu & Munteanu, 2010) 
The general provisions of GEO No. 34/2006 are supplemented on specific matters such as procedural aspects and 
verification or contestation procedures by two main sets of acts, issued by the Government or by the National 
Authority for Regulating and Monitoring Public Procurement (hereafter ANRMAP). 
3. The inclusion of standardized minimum set of terms and conditions into construction works contracts 
3.1. The usual legal practice in Romania 
The aim of the present paper is centered on the issue of the inclusion of a minimum set of terms and conditions 
mandatory for public works contracts in the legal form and does not intend to be a comprehensive study on all 
aspects of the construction works contracting agreement and respectively the shortcomings of its legal regulation. 
Because of this, we will focus only on the aspects of the CWCA that are linked to the general terms and conditions. 
The most obvious shortcoming, of the legal regulation of the CWCA is the absence of standardized minimal 
conditions and specialized terms. This leads to a lack of clarity of the contract clauses and in the worst case even the 
intent of the parties to agree to the contract can be questioned. 
The present legal situation in Romanian law is that parties to CWCAs are usually very careful to the wording of 
the terms and conditions of the contract. 
For public works contracts the ANRMAP elaborates rules for implementing GEO No.34, 2006, including the 
template for public procurement contracts, the public works concession contract and the services concession 
contract. 
For public works construction contracts until 2013 on the ANRMAP website in the section for standardized 
documents were two models of contracts, one model for construction works contracts and one for design and build 
contracts. These are used for medium and smaller public works constructions. The last variant of these contracts was 
uploaded on the website in 5-7 May 2012. These contract models are not mandatory to be used and now they are no 
longer available on the institution website. This creates confusion and highlights the frequent changes and instability 
in the ANRMAP and the government’s concept. 
For high value contracts, especially in the infrastructure (road, motorway repairs), where the auctions are 
generally attended by international companies, the FIDIC Red or Yellow Book conditions of contract were proposed 
and used. 
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At the National Institute for Research and Development in construction, urban planning and sustainable regional 
development (INCD URBAN-INCERC) or at The Romanian Standardization Association (ASRO) we could not 
find research or standards about public works construction contracts. We could not find such research within the 
research centers from the main university centers. There isnÿt a center for research in the construction processes 
management or in the construction project management. (Negrut, 2012) 
3.2. Problems arising out of a lack of standards 
From the last 6 years of experience, the majority of public works have not met the finalization deadline and cost 
more than initially budgeted when signing the contract. It can be stated that most of the works suffer from poor 
quality through rapid deterioration in the first years of use. A study on the history of the running of public works 
projects and the comparison of the initial technical requirements, the contract value, the planned execution period, to 
the final situation at the reception of works would be most interesting. We are not aware whether any ministry or 
public institution that is supposed to keep an archive with all the information from the start to the end of a project 
has done this kind of analysis. (Negrut, 2012) 
In the case of projects that are not financed from public funds the control of the beneficiary was much more 
rigorous, the financing problems were fewer so that the delays in finalizing the contracts or exceeding the budgets 
were fewer. Many times, if the beneficiaries were multinational or foreign companies they were assisted by a project 
management consultancy company that imposed a very detailed contract from a contractual clause point of view, 
often times similar to a FIDIC contract. (Negrut, 2012) 
Thus we can argue if these model contracts are enough, who should provide them and how they should be 
applied. How are the main objectives of the public works contracts protected, namely the price, duration and quality 
of the works assigned, described in the tender of the winning contractor? How successfully does the general 
contractor, at the request of the contracting authority, manage to do the technical execution project and the tender 
book that will be subject to an auction? How successfully is the financing of the public project organized and 
ensured? (Negrut, 2012) 
ANRMAP organized a debate on “Models of public acquisition contracts” during the ANRMAP conference in 
May 20th 2010.  
This debate shows the preoccupation of the institution for this matter and underlines the importance of 
standardized models that should be used for the public acquisition works contracts. Following the debates in each 
work group, these conclusions were drawn: “At a general level the participants declared their support for the 
implementation of this project considered by them a first step towards a better management of public funds with a 
positive economic impact both for the public authorities and for the businesses, considering the major purpose of 
this endeavor, namely the facilitation of the absorption of European Union non refundable funds.” (ANRMAP, 
2010) 
The main conclusion regarding the contract for construction works is: the necessity of the elaboration of a 
contract model for infrastructure projects, “a Romanian FIDIC contract model”, meaning adjusting the texts of the 
clauses that are contained in the contract framework of the FIDIC Yellow Book – “Conditions of Contract for Plant 
and Design-Build” and the FIDIC Red Book – “Conditions of Contract for Construction for Building and 
Engineering works designed by the Employer” to the EU and national legislation regarding public acquisition. 
Until now, ASRO has not standardized any contract model for public construction works in Romania. 
3.3. The importance of the inclusion of minimum  mandatory standards 
“If the legislation for awarding public contracts is aligned to the EU directives and it is similar to that in several 
countries, we cannot say the same about the “works contract” between the contracting authority and the contractor. 
There are only the models provided by ANRMAP which can be used, but many times they are used improperly, in a 
way that is detrimental to the contracting authority due to the lack of precise regulations. For large infrastructure 
projects (motorways, or European roads rehabilitation) the Government officials resorted to the Yellow and Red 
Book of FIDIC conditions of contract.  
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In many cases the contracting authorities do not have enough adequately specialized personnel or the legal 
competence to create a contract that would fully ensure their interests. There are also situations where, especially 
through these contracts, the contractor imposes his conditions or special clauses are agreed to by the two contracting 
parties where the contractor obtains various favors and contractual advantages from the contracting authority. 
The conditions of contracting should not be the object of a law, but the regulation and standardization of a 
reference set of clauses is extremely important. The lack of this standardization made it possible to easily lose, 
during the running of the contract, many benefits that had been won during the awarding procedure.  
Most of the construction companies are small and medium sized. Part of the big and medium sized construction 
companies have been strongly affected by the economic crisis and the decrease of the residential investment. The 
process management within the construction companies must be substantially improved and in order to do this it is 
necessary to properly organize the construction processes in these firms and a higher professional training of 
workforce in firms. 
The acquisition, bidding and contract negotiation processes require highly qualified personnel. For the bidding 
process the company has to determine their own unit costs and time norms of the work processes. The planning of 
the works is most of the times inadequate. It should be done according to the resources allocated for activities and 
the control process during the execution stage is most of the times missing. Not having detailed planning makes it 
difficult to run the controlling when you donÿt have a well documented basis for comparison.” (Negrut, 2012) 
3.4. The German legal practice (VOB) 
At this point we find it useful to present the solution adopted by the German lawmaker, who has identified the 
issues pertaining to the particular nature of the CWCA and has found and adopted an adequate solution. 
As the German civil code (hereafter BGB), like its Romanian counterpart, lacks special provisions that would fit 
the particular nature of construction works and thus of the CWCA, a different statute had to fill this gap.  
The procedures for contracting construction public works are regulated by the Federal Ministry of Transport, 
Building and Urban Affaires trough the Procurement and construction contract procedures (in German Vergabe- und 
Vertragsordnung für Bauleistungen, hereafter VOB1). The VOB contains three parts that are standardized by the 
German Institute of Standardization (DIN): 
x The VOB Part A contains general provisions for the procurement of construction services - DIN 1960, which 
apply to public entities;  
x The VOB Part B, terms and conditions for the execution of works - DIN 1961, offers a partnership-oriented 
model construction contract for public constructions (Appendix B);  
x VOB Part C, the general technical specifications in construction contracts - DIN 18299, billing procedures are 
defined for all major subject-related construction works. 
The VOB is elaborated and updated by the German Committee for Construction Services Procurement and 
Contracts (in German: Deutsche Vergabe- und Vertragsausschuss für Bauleistungen, hereafter DVA) which is an 
unincorporated association and not a public authority. It consists of representatives of major contracting authorities 
as well as of local government central associations of the Federal Republic of Germany2 as well as of business and 
technology organizations. Upon completion of a revision of the VOB, it becomes official and thus applicable by 
order of the Federal Construction Ministry. 
In German private law, the VOB is not a mandatory legal provision to be included in CWCAs. It belongs to the 
legal category of contractual terms and conditions, which means that its inclusion into any CWCA is facultative and 
therefore dependent on the will and intention of the contracting parties. (Oberhauser, 2011) The German lawmaker 
 
1 Vergabe- und Vertragsordnung für Bauleistungen, published in Bundesanzeiger Nr. 155/2009, p. 3349 amended in 2012, Bundesanzeiger nr. 
182a/2011, AT 13.07.2012 B3 
2 There are three local government central associations in the Federal Republic of Germany: the Deutscher Landkreistag (German County 
Association), the Deutscher Städtetag (German Association of Cities and Towns) and Deutscher Städte- und Gemeindebund (German Association 
of Towns and Municipalities). 
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included in § 305 par. 2 BGB the stipulation that allows the inclusion of the VOB into a CWCA, if the parties 
explicitly agree to it. Contrary to private law, the inclusion of the VOB is mandatory in the public procurement 
sector. In practice the VOB is being included in the majority of private CWCAs. 
Why include the VOB into a private law CWCA? To answer this question one must in first place look at the 
reason behind the mandatory inclusion of the VOB in public procurement 
Second, with regard to the legal nature of the VOB, its status as a special form of general contractual terms and 
conditions means that it is subject to judicial review in case of a legal dispute. Due to the large number of 
contractual terms, this means that litigation will progress very slowly, as each single disputed provision is being 
analyzed in court. 
However, legal practice has agreed upon the fact that when included as a whole, without any modifications, the 
provisions of the VOB will not be reviewed in court. This practice stems from the fact that the VOB represents a 
publicly negotiated and generally accepted framework, thus making judicial review unnecessary. As a result, legal 
action before courts will be faster, saving time and reducing strains on the budget of the parties involved. 
4. Conclusion 
For public works especially, but also for private ones, the lack of general contracting conditions of the 
construction works, standardized at a national level, is a negative influence on the collaboration between the client 
and the general contractor. In the private field, such contracting conditions have already begun to be applied at the 
clientÿs initiative. For the public investments, it is required to have a standardization of a minimal set of general 
conditions that should become compulsory as is in Germany, the VOB/B. (Negrut, 2012) 
Model contracts offered by ANRMAP are for reference only and these are a mix between the commercial 
contract and the general conditions for works contracts. Because of this, the description of the contracting conditions 
is not very detailed, which creates more confusing aspects in case of conflicts. From our point of view, the 
regulations about works contracts that exist today in Romania are insufficient. 
We strongly believe that these aspects are not particular for Romania only but in most countries that joined after 
2004 and beyond. We believe that an analysis of the European Commission is required in order to impose a uniform 
minimum standard of construction works contracts and the German solution can be considered as one of the models. 
We consider necessary to use legally recommended and generally accepted minimal standards for construction 
contracts in the EU for several reasons: 
x It is necessary to use special terms and conditions because of the particular nature of construction works; 
x Because of legal certainty and the ease of performing and executing construction contracts and also facilitating 
the more efficient settlement of legal disputes; 
x The importance of allowing enough flexibility so as not to infringe the principle of contractual freedom. 
These minimal conditions for contracting public construction works can be designed after the following models: 
“General regulations, general conditions and procedural rules on conciliation and arbitration for works, supply and 
service contracts financed by the European Development Fund (EDF)” (Source: Official Journal L 382, 31/12/1990 
pp.0001 - 0107), or the example from Germany described in VOB Part B, “Terms and conditions for the execution 
of works” (DIN 1961) regulated by the Federal Ministry of Transport, Building and Urban Affaires, or after 
Conditions of contract for construction, published by FIDIC. 
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